IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

DYNAHEALTH, | NC. PLAI NTI FF
VS. Cvil Action No. 1:95cv25-D-D

HOVE HEALTH SPECI ALI STS,

I NC., d/b/a ROBERTS HOME

HEALTH, I NC., JI M ROBERTS

and SALLIE G ROBERTS,

i ndi vidual Iy, and d/b/a HOVE

HEALTH SPECI ALI STS, | NC.

d/ b/ a ROBERTS HOMVE HEALTH, | NC. DEFENDANTS

MVEMORANDUM OPI NI ON

Presently before the court is the notion of the plaintiff to
remand this action to the GCrcuit Court of Lowndes County,
M ssi ssi ppi . Finding the notion well taken, the sane shall be
gr ant ed.

FACTUAL BACKGROUND

The plaintiff originally filed this breach of contract action
in the Grcuit Court of Lowndes County, M ssissippi on or about
Decenber 29, 1994. The defendants subsequently renoved the action
on January 24, 1995, alleging as a basis for this court's
jurisdiction diversity of citizenship between the parties. The
defendants noved this court for a change of venue to the United
States District Court of West Virginia, which this court denied by
order dated April 3, 1995. The plaintiff has now noved the court
to remand this action to the Crcuit Court of Lowndes County,

M ssi ssippi, stating that the anobunt in controversy in this matter
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is insufficient to neet the requirements of federal jurisdiction,
and that the defendants have waived their right to renove this
action to federal court. The defendants have wholly failed to
respond to the plaintiff's notion.

DI SCUSSI ON

AMOUNT | N CONTROVERSY
No federal question jurisdiction has been asserted by the
parties. The initial matter in dispute is whether this case
satisfies the requirenents of federal law to allow for the
application of diversity jurisdiction pursuant to 28 U.S.C. § 1332.
The first argument of counsel center not around the diversity of
the parties, but rather the jurisdictional anount involved. I n
order to invoke diversity jurisdiction, one requirenent is that the
anount in controversy be in excess of $50, 000. 00.
The determ nation that nust be nmade is whether this court
woul d have had original jurisdiction to hear this action if the

case had been filed here instead of state court. Gubbs v. General

Electric Credit Corp., 405 U.S. 699, 702, 92 S. . 1344, 1347, 31

L. Ed. 2d 612 (1972); 28 U.S.C. § 1332. To determ ne whether this
jurisdiction existed, "the general federal rule has |ong been to
deci de what the anount in controversy is fromthe conplaint itself,
unless it appears or is in sone way shown that the anount stated in

the conplaint is not claimed '"in good faith.'"™ Horton v. Liberty

Mut ual | nsurance Conpany, 367 U.S. 348, 353, 81 S.Ct. 1570, 1573,




6 L.Ed.2d 890 (1961).

The plaintiff's conplaint prays for relief in the anount of
$48,302. 00. Since this anmount is belowthis court's jurisdictional
l[imt of $50,000.00, the plaintiff contends, the anmount in
controversy requirement is not net here. The plaintiff has
apparently forgotten that it has also asked in its conplaint for an
award attorney's fees, which are considered in determning the

jurisdictional anount. Foret v. Southern Farm Bureau Life Ins.

Co., 918 F.2d 534, 537 (5th Cir. 1990); G ahamv. Henegar, 640 F. 2d

732, 735 (5th Cr. 1981). The defendant need not show a | ack of
good faith here, but nust instead nmust show that the anmount of the
plaintiff's claimis in excess of the required jurisdictional
anmount. The extent of the defendant's burden on in this regard is
unclear under Fifth Crcuit law, but the uncertainty poses no

dilenmma for this court in the case at bar. Regardl ess of the

! The Fifth Circuit did resolve this issue at one point,
choosing to place a heavy burden upon the defendant. Kliebert v.
Upjohn Co., 915 F.2d 142, 146 (5th GCr. 1990) ("To establish
plaintiff's bad faith and sustain federal court jurisdiction in
this case we hold, therefore, that the defendants [are] required to
establish that the plaintiff would, if successful, recover at |east
the mninmum jurisdictional anount.") In contrast, Judge Jolly
opined in his dissent that a better standard woul d be one where the
def endant need only showthat the plaintiff's clai mwas probably in
excess of the jurisdictional anmount. Kliebert, 915 F. 2d at 147.
However, this decision does not bind this court as precedenti al
authority, in that the decision was |ater vacated by the Fifth
Crcuit. Kliebert v. Upjohn Co., 923 F.2d 47, 47 (5th Cr. 1991).
The case was later settled by the parties, and the court never
readdressed the issue. Kliebert v. Upjohn Co., 947 F.2d 736, 737
(5th Gr. 1991).




degree of the burden placed upon the defendants, they cannot carry
it without making subm ssions to this court. |In the case at bar,
the defendants would only need to establish that the plaintiff's
claimfor attorney's fees, coupled with the specific prayer for
relief, was in excess of this court's $50,000.00 jurisdictiona
limtation. They have not, however. Wt hout any proof fromthe
defendant that the plaintiff's claim is in excess of the
jurisdictional Iimtation, the plaintiff's notion to remand this
action nmust be granted.
1. CONTRACTUAL PROVI SI ONS

The plaintiff's second asserted ground for remand of this
cause is the inclusion of the follow ng provisions in the contract
which is the subject-matter of the action at bar:

Agency specifically agrees and understands that the

Agreenent shall be governed by the |aws of the State of

M ssi ssippi and any suit or litigationresulting fromthe

violation of the terns and provisions of said Agreenent

by either party shall be brought in Lowndes County,

M ssi ssi ppi

[ Shoul d it becone necessary for either party to enforce

any of the ternms of this Contract by suit, venue for such

action shall be Lowndes County, M ssissippi.
The plaintiff contends that as a forum sel ection cl ause, the second
provision "is prima facie valid and should be enforced unless the

def endants can show that enforcement is unreasonable.” Fi r st

M ssi ssippi Corp. v. Thunderbird Energy, Inc., 1995 W 61277 (S.D.

M ss. Feb. 13, 1995) (citing Seattle-First Nat'l Bank v. Manges,

900 F.2d 795, 799 (5th Gir. 1990). Had the plaintiff tinely
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responded to the defendants' earlier notion to transfer venue so
the court could consider the response before it ruled, this matter
as the plaintiff argues it could have al so been discussed. 1In the
present context, the analysis is not quite as sinple.

VWhat the plaintiff does in fact in its veiled argunent is
claimthat the defendants have waived their right to renpove this
action to federal court. The waiver of a party's right to renove
an action to federal court nust be clear and unequivocal. See,

€.g., Tennessee Gas Pipeline Co. v. Continental Cas. Co., 814

F. Supp. 1302, 1307 (MD. La. 1993). The Fifth Crcuit, however

has upheld a contractual waiver of federal renmoval. City of Rose

Gty v. Nutnmeg Ins. Co., 931 F.2d 13 (5th G r. 1991). This court

voices no opinion as to whether the contents of the waiver
provision in Rose Cty are the mnimal requirenents for such a
wai ver, but the court does note that the waiver provision in Rose
Gty was nore artfully drafted than the ones in contention in the
case at bar. In any event, the resolution of the issue is not
required of this court today, for remand of this case is proper on
ot her grounds.

CONCLUSI ON

In that the defendants have wholly failed to respond to the
plaintiff's notion to remand, they cannot carry their burden of
proof inthis matter to establish that the plaintiff's claimis for

an anount in excess of the mninmum jurisdictional [imtation of



this court. The plaintiff's notion to remand this action to the

Crcuit Court of Lowndes County, M ssissippi, shall be granted.

A separate order in accordance with this opinion shall issue
t hi s day.
TH S day of May, 1995.

United States District Judge



IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

DYNAHEALTH, | NC. PLAI NTI FF
VS. Cvil Action No. 1:95cv25-D-D

HOVE HEALTH SPECI ALI STS,

I NC., d/b/a ROBERTS HOME

HEALTH, I NC., JI M ROBERTS

and SALLIE G ROBERTS,

i ndi vidual Iy, and d/b/a HOVE

HEALTH SPECI ALI STS, | NC.,

d/ b/ a ROBERTS HOMVE HEALTH, | NC. DEFENDANTS

ORDER GRANTI NG MOTI ON TO REMAND

Pursuant to a nenorandumopi nion i ssued this day, it is hereby
ORDERED THAT:

1) the notion of the plaintiff to remand this cause to the
Crcuit Court of Lowndes County, M ssissippi is hereby GRANTED.

2) this cause is REMANDED to the Circuit Court of Lowndes
County, M ssissippi for further proceedings.

SO ORDERED, this the day of May, 1995.

United States District Judge



